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Statutes 

RCW 4.76.030. When a party moves for a new trial, the trial court is 

authorized to reduce or increase the verdict in lieu of a new trial if it 

obtains the consent of the adversely affected party.  

RCW 4.76.030.  This court begins with the presumption that the jury's 

verdict was correct.  

RCW 4.76.030.  A trial court may grant additur where the jury's verdict on 

its face is so inadequate as to indicate it must have resulted from passion 

or prejudice.  

RCW 4.56.250(1) defines economic and noneconomic damages in actions 

for personal injury or death. 

RCW 4.56.250(1)(a)  Economic damages are “objectively verifiable 

monetary losses, including medical expenses, loss of earnings, burial 

costs, loss of use of property, cost of replacement or repair, cost of 

obtaining substitute domestic services, loss of employment, and loss of 

business or employment opportunities.”  
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RCW 4.56.250(1)(b).  Noneconomic damages are “subjective, 

nonmonetary losses, including, but not limited to pain, suffering, 

inconvenience, mental anguish, disability or disfigurement incurred by 

the injured party, emotional distress, loss of society and companionship, 

loss of consortium, injury to reputation and humiliation, and destruction 

of the parent-child relationship.” 

    

 

 Regulations and Rules 

                                            

       CR 59 

      NEW TRIAL, RECONSIDERATION, AND AMENDMENT OF JUDGMENTS 

 

    (a)  Grounds for New Trial or Reconsideration. On the motion of the 

party aggrieved, a verdict may be vacated and a new trial granted to all or 

any of the parties, and on all issues, or on some of the issues when such 

issues are clearly and fairly separable and distinct, or any other decision 

or order may be vacated and reconsideration granted.  Such motion may 

be granted for any one of the following causes materially affecting 

the substantial rights of such parties: 

    (1)  Irregularity in the proceedings of the court, jury or adverse party, 

or any order of the court, or abuse of discretion, by which such party was 

prevented from having a fair trial. 

    (5)  Damages so excessive or inadequate as unmistakably to indicate 

that the verdict must have been the result of passion or prejudice; 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST4.56.250&originatingDoc=I11a14d0050c211e68a49905015f0787e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_a20b0000590b0
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    (7)  That there is no evidence or reasonable inference from the 

evidence to justify the verdict or the decision, or that it is contrary to law; 

    (9)  That substantial justice has not been done. 

    

   RAP 9.2 

                         VERBATIM REPORT OF PROCEEDINGS 

 

    (b) Content. A party should arrange for the transcription of all those 

portions of the verbatim report of proceedings necessary to present the 

issues raised on review. 

 

            LEGAL TEXTS 

 

McCormick on Damages, Charles T. McCormick, West Publishing 

Company, St. Paul, Minn., 1935.     
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A. Identity of Petitioner 1 

Kellie Slater, Petitioner, asks this court to accept review of the Court of Appeals 2 

decision designated in Part B of this petition. 3 

B.              Court of Appeals Decision 4 

Upon review of the Court of Appeals decision filed the 22nd day of January 2019 I 5 

make the following comments.  Aside from his opening comments in which 6 

Verellen, J. states …”she fell and injured herself ” I agree he summarized the facts 7 

accurately. The Court of Appeals seemed to agree with me in principle but stated 8 

at page 4 of their decision that “…the party presenting an issue for review has the 9 

burden of providing an adequate record to establish the asserted error.”  The court 10 

relies on RAP 9.2(b); State v. Sisouvanh, and Stevens County v. Loon Lake Prop. 11 

Owners Ass’n,  With all due respect the Court of Appeals, I did. I concede that I 12 

did not provide the entire record. I have minimal income. I received quotes to 13 

provide the entire record and simply could not afford it. This injury has been 14 

devastating financially. I sought legal opinion concerning this issue and was told I 15 

needed to provide what was necessary to establish my position.  This appears to 16 

be in keeping with the RAP 9.2(b) and cases cited by the Court of Appeals. The 17 

cases cited by the Court of Appeals do not require the party to provide the entire 18 

record; only what was adequate to assert the position.  The bulk of the trial 19 

concerned the issue of liability of the Respondent. I am not appealing the issue of 20 
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liability, as I prevailed there.  I am only appealing the decision of the trial judge on 1 

additur concerning the matter of non-economic damages. So, I provided enough of 2 

the verbatim report as was necessary to establish my injury and medical 3 

prognosis. This was all testified to by my surgeon, Dr. Taranow. And I provided his 4 

testimony in full. Since the respondent provided no medical testimony at trial to 5 

rebut nor refute my surgeon’s testimony it is my position that I provided adequate 6 

record to establish the asserted error, as both Sisouvanh and Loon Lake Prop. 7 

Owners require, and indeed, RAP 9.2(b). It is my position that having established 8 

the negligence of the Respondent, the severity of my injury and my inability to 9 

work that I met this burden. In footnote 9 at the bottom of page 4 of their decision 10 

Verellen, J. acknowledges that I “provided a transcription of the testimony of an 11 

orthopedic surgeon who treated her.” The Justice is, in fact, referring to my 12 

surgeon, Dr. Taranow. His evidence is the most relevant testimony and evidence I 13 

presented at trial to establish general damages. The remainder of the evidence I 14 

presented at trial concerned liability. And as I stated, I am not contesting the trial 15 

court’s findings on liability. Further, the Respondent only called one main witness, 16 

the mall manager (an employee of the Defendant) at trial, and his testimony 17 

concerned only the matter of liability. Having met the burden of liability at trial, it is 18 

my position that I provided enough of the record to the Court of Appeals to rule on 19 

the matter of non-pecuniary damages.  With respect to the matter of error of jury 20 

instruction, I included the instructions in error verbatim as RAP 9.2(b) requires 21 
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(Appendix 6).  Finally, concerning the matter of prejudice, I was advised from the 1 

outset that, based on case law, my case was “…worth well into the six figures,” to 2 

quote my lawyer. Counsel’s demand at mediation was $900,000.  Her bill of costs 3 

at Appendix 14 reflects this. 4 

C.              Issues Presented for Review 5 

The sole issue I am presenting to this court for review is the adequacy of non-6 

economic damages. As Verellen, J. stated, the jury found the Respondent 7 

negligent and ordered they cover my medical costs only. The verdict was silent as 8 

to non-economic damages, loss of future employment, pain and suffering or future 9 

medical costs.   10 

I am appealing the decision of the trial court’s ruling on additur, not the jury verdict 11 

after trial.  The jury awarded me damages for past medical expenses only.  The 12 

jury awarded me nothing for future earnings, future medical costs, general 13 

damages or pain and suffering.  My lawyer and the lawyer for the defendant 14 

agreed not to appeal the jury verdict, and further agreed to remit the matter of 15 

damages to the trial judge on a motion for additur, pursuant to RCW 4.76.030.  16 

The trial judge was asked, without an oral hearing, to remit the matter of damages 17 

for a new trial or adjust the jury verdict by a reasonable sum.  The trial judge ruled 18 

against a new trial on the matter of damages alone and awarded $10,000 for 19 

general damages only.  It is that decision that I am appealing.  I am asking this 20 
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court to find that the trial judge erred in awarding this amount, overturn the trial 1 

judge’s ruling, and 2 

1.  remit the determination of damages back to the trial court for: 3 

i) a new trial on the issue of damages only; or 4 

 ii) re-hear the motion for additur, allowing for oral argument.      5 

or in the alternative: 6 

  2.  adjudicate an appropriate award for damages in place of the trial judge’s.  7 

A copy of the Court of Appeals decision is attached at Appendix 13. 8 

 D.         Statement of the Case 9 

On August 25, 2012 I was injured in the Respondent’s parking lot while attempting 10 

to navigate a drainage ditch referred to as a bioswale.  I stepped into the swale 11 

expecting to contact solid ground.  Instead, my foot dropped into the swale and I 12 

went over on my ankle, injuring it badly, and ultimately, permanently.  In particular, 13 

my peroneous brevis tendon snapped, requiring two surgeries; and my calcaneo-14 

cuboid joint was damaged, requiring stabilization during the second surgery by the 15 

insertion of a long screw and staples.  I have undergone two surgeries, spent 16 

months in physiotherapy and attended an in-house pain management clinic.  In 17 

spite of all this, I continue to suffer excruciating nerve pain requiring multiple 18 

medications. My surgeon, Dr. Taranow, testified this nerve pain will likely continue 19 
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indefinitely and side effects of my medications include forgetfulness, inability to 1 

concentrate, drowsiness and the feeling of being loopy.   (RP, Taranow, p. 61, 62). 2 

As a result, I have been unable to work, notwithstanding my attempts to return to 3 

the workforce.  I am unable to care for my home, yard and pets.  Day to day tasks 4 

are difficult, including shopping, driving, laundry etc.  My home of twenty-seven 5 

years is on a steep lot which is no longer accessible to me on via my 100’ of steep  6 

steps up to the main road.  At trial the jury found for the me (Plaintiff) but awarded 7 

only an amount reflective of my medical costs at that time. No damage award was 8 

made for general damages or special damages.  I sought additur which resulted in 9 

an award of $10,000 for general damages.  Immediately after the verdict was 10 

announced, the Respondent paid the judgment amount. The judgement amount 11 

exactly corresponded to my medical expenses to the date of trial. Since I appealed 12 

the additur decision, the judgement amount has been paid into court. 13 

Simultaneously, my legal counsel presented her bill of costs. (Appendices A-14 & 14 

A-15). It is higher than the entire judgment amount. This leaves me, the injured 15 

party, with nothing. And, ironically, none of the amount the jury awarded me 16 

thinking it would cover my medical expenses went to medical expenses at all, it all 17 

is being claimed by my lawyer. 18 

 E. Summary of Argument 19 

   1.  The trial judge’s decision on the motion for additur was unreasonable 20 

because it did not logically flow from the evidence (CR 59(7)) because: 21 
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     i.  I, the Appellant, presented uncontradicted medical evidence at trial as to the 1 

extent of my injuries and the resultant pain and suffering.  2 

     ii.  The defense called no medical evidence whatsoever and did not contradict 3 

my (Petitioner’s) medical evidence. (Order, Appendix 9). 4 

    iii.  The evidence supports a finding of significant general damages. 5 

    iv.  The award for general damages ($10,000) is not in keeping with legal 6 

precedents.   7 

2.  The decision of the trial judge on additur was on its face so inadequate as to 8 

indicate it must have resulted from passion or prejudice.  (CR 59(5)). 9 

3.   I was prevented from having a fair trial because of the trial judge’s granting 10 

various orders before and during the trial, and instructions to the jury. (CR 59(1)).  11 

4.   As a result of the forgoing, substantial justice has not been done. (CR 59(9)). 12 

 F. Argument 13 

             1.    STANDARD OF REVIEW 14 

The Court of Appeals will review a trial court's order vacating a judgment for abuse 15 

of discretion.  Jones v. City of Seattle. The Court of Appeals will reverse the trial 16 

court’s decision only when no reasonable person would take the position adopted 17 

by the trial court. Morgan v. Burks, The Court of Appeals may affirm the trial court 18 
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on any basis supported by the record. Amy v. Kmart of Wash., LLC.  The Court of 1 

Appeals’ primary concern is that the trial court's decision is just and equitable. 2 

TMT Bear Creek Shopping Center, Inc. v. Petco Animal Supplies, Inc. 3 

             2. ADDITUR 4 

Under RCW 4.76.030, when a party moves for a new trial, the trial court is 5 

authorized to reduce or increase the verdict in lieu of a new trial if it obtains the 6 

consent of the adversely affected party.  Here, the trial court denied my (the 7 

Appellant’s) motion for a new trial but granted additur in the amount of $10,000 for 8 

pain and suffering. I contend that I have produced sufficient evidence at trial to 9 

justify an award for general damages, past and future, and that the amount 10 

granted by the trial court falls far short of any amount granted by Washington State 11 

courts for plaintiffs suffering similar injuries.  12 

The Washington Court of Appeals discussed the issue of jury awards in personal 13 

injury claims and under what circumstances they may be overturned or altered. In 14 

Nelson v. Erickson, the plaintiff brought a negligence claim against a driver who 15 

rear-ended him. The case was initially transferred to mandatory arbitration 16 

pursuant to Chapter 7.06 RCW. The arbitrator awarded the plaintiff medical 17 

damages, out-of-pocket expenses, general damages for pain and suffering, and 18 

attorney’s fees and costs. The defendant then requested a Mandatory Arbitration 19 

Rule trial de novo, and a jury trial was held. Before the trial, the defendant 20 

https://www.justia.com/injury/
https://www.justia.com/injury/
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admitted liability for the car accident, and the parties stipulated that the plaintiff 1 

incurred $9,361 in medical expenses. During the three-day trial, the plaintiff put 2 

forth evidence of the medical treatments and expenses he had incurred and would 3 

continue to require as a result of the chronic pain suffered from the accident. The 4 

jury returned a verdict awarding the stipulated medical expenses, past medical 5 

expenses, and past non-economic damages, as well as future medical expenses 6 

to treat his chronic pain, but it failed to award the plaintiff any future damages for 7 

pain and suffering. The plaintiff moved for a new trial, contending that it was 8 

inconsistent for the jury to award future medical expenses without future non-9 

economic damages. Under Washington law, when a party moves for a new trial, 10 

the trial court may reduce or increase the verdict in lieu of a new trial, with the 11 

consent of the adversely affected party. A judge may grant additur if the jury’s 12 

verdict on its face is so inadequate it must have resulted from passion or 13 

prejudice. In Nelson, the judge agreed with the plaintiff, finding that a jury award 14 

that provides damages for future medical treatment of pain, while failing to 15 

acknowledge that pain, is inconsistent. The judge thus granted an award of additur 16 

in the amount of $3,000 to the plaintiff. On appeal, the court stated that,  17 

 18 

“while there is no statute that requires general damages to be awarded to a 19 

plaintiff who sustains an injury, case law provides that a plaintiff who substantiates 20 

his pain and suffering with evidence is entitled to general damages for it. If the 21 

record shows an award for special damages, such as medical expenses, but not 22 
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for proved general damages, such as pain and suffering, additur and a new trial 1 

may be appropriate.” 2 

In Nelson, the plaintiff presented uncontested evidence that he continued to suffer 3 

chronic pain in the three years following the accident, including the testimony of 4 

doctors as to the required medical procedures and therapy needed to treat his 5 

pain. The Court of Appeals thus held that that the jury’s verdict went directly 6 

against that evidence, for its award of future medical treatment expenses to treat 7 

the plaintiff’s ongoing, chronic pain necessarily established the plaintiff’s damages 8 

for future pain and suffering as well. As a result, the court concluded that the jury’s 9 

verdict omitting future general pain and suffering contradicted the evidence, and it 10 

affirmed the trial judge’s grant of additur.  My case is similar to the Nelson case but 11 

goes a step further in that once the trial judge decided to grant additur she did not 12 

grant an appropriate amount, that is, not in keeping with Washington state legal 13 

precedent.  Further, the court in my case, as opposed to the court in Nelson, failed 14 

to allow a new trial as may be appropriate on the matter of damages.   15 

A review of Washington state case law reveals that the determination of the 16 

amount of damages is within the jury's province, and courts are reluctant to 17 

overturn a verdict when fairly made. Palmer v. Jensen.  Further, a court begins 18 

with the presumption that the jury's verdict was correct. RCW 4.76.030; Herriman 19 

v. May.  And a decision to increase a jury's award is reviewed de novo. Robinson 20 

v. Safeway Stores.  A trial court may grant additur where the jury's verdict on its 21 
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face is so inadequate as to indicate it must have resulted from passion or 1 

prejudice. RCW 4.76.030; Robinson. The question of whether a plaintiff is entitled 2 

to general damages turns on the evidence. Palmer.  "Although there is no per se 3 

rule that general damages must be awarded to every plaintiff who sustains an 4 

injury, a plaintiff who substantiates her pain and suffering with evidence is entitled 5 

to general damages." Palmer.  Where the record shows "categorically" an award 6 

for special damages but not for proved general damages, additur and a new trial 7 

may lie. Cox v. Charles Wright Academy, Inc. 8 

Appellate courts look to the record in determining whether sufficient evidence 9 

supports a verdict. Palmer,  at 197-98. If the verdict is within the range of credible 10 

evidence, the trial court lacks discretion to find passion or prejudice affected the 11 

verdict for the purpose of awarding additur. Robinson, at 161-62.  In this case, the 12 

verdict is not within the range of credible evidence. 13 

Nelson analogizes to Palmer v. Jensen. There, the plaintiff presented uncontested 14 

medical evidence that she experienced pain after she was rear-ended by the 15 

defendant. The jury returned a verdict for $8,414.89 in special damages claimed at 16 

trial. Palmer,  at 201. The jury declined to award general damages for pain and 17 

suffering. Palmer, at 198-99. The trial court denied the plaintiff's motion for a new 18 

trial. The Supreme Court reversed, concluding that the jury's failure to award 19 

general damages was contrary to the evidence because she presented 20 
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uncontroverted evidence of ongoing, serious pain. The court reasoned, "a plaintiff 1 

who substantiates her pain and suffering with evidence is entitled to general 2 

damages." Palmer, at 201. The court concluded that the jury's failure to provide for 3 

such an award was contrary to the evidence. Palmer, at 203. The court applied the 4 

decision in Palmer.  The court believed the plaintiff (Nelson) presented undisputed 5 

evidence that three years post-accident, he continued to suffer chronic pain from 6 

the accident.   This is similar to my case where I continue to suffer six years post -7 

injury and with a non-curable, progressive (as my surgeon termed it) “disastrous 8 

disease.” 9 

As in Nelson  “…there was no evidence of preexisting neck-back pain, 10 

exaggeration, malingering, emotional component or lack of credibility. As Erickson 11 

candidly acknowledged, Nelson is ‘an honest guy.’"   12 

The evidence in Nelson is similar to mine where my Dr. Taranow stated I, too, was 13 

honest and forthright. (RP, Taranow, p. 66).   14 

The court in Nelson stated:   “In sum, the medical and lay witness evidence 15 

substantiates Nelson's claim that he experienced past and future special and 16 

general damages. We conclude the jury's verdict providing no damages for future 17 

general pain and suffering contradicts the evidence.” 18 

 Following this reasoning, I, too, am entitled to past and future special and general 19 

damages. In fact, the trial judge in her ruling on my application for additur seems 20 

to apply all of the above reasoning. (Appendix 9).  Had she followed through with a 21 

reasonable amount for general damages this appeal would not be necessary. 22 
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          3.   Prejudice 1 

The trial judge’s orders leading up to and during the trial limiting the number of 2 

witnesses I could call to four (4) and not allowing my witnesses to testify as to the 3 

extent of their injuries (contrary to Washington case law, ie: Panitz v. Orenge and 4 

Evans v. Miller), and then instructing the jury to disregard my ongoing nerve 5 

damage (contrary to the Supreme Court in Bitzan v. Parisi), all contributed to the 6 

jury failing to consider an award for any general damages what-so-ever.  7 

The trial judge limited the number of witnesses (Appendix 5), under the guise of 8 

“controlling her docket”, thereby making it impossible for me to convey to the jury 9 

just how significant people’s lives were irrevocably damaged by the defendant’s 10 

actions and flagrant disregard for people’s safety, by doing nothing to effectively 11 

remedy the hazardous conditions.  There was no signage at all warning of the 12 

hazard, even after the defendant was aware of the serious injuries happening. 13 

 Further, the trial judge disallowed incident reports (Appendix 3).  The Washington 14 

Supreme Court has held that a company’s failure to (a) disclose the existence of 15 

other incident reports/claims, and (b) produce such reports warrants the most 16 

severe sanctions.  Magana v. Hyundai Motor Am., (defendant’s failure to disclose 17 

or produce records of other similar incidents justified entry of default judgment 18 

against it).  In Magana, the defendant asserted virtually identical objections to my 19 

request for documents regarding other similar incidents as the defendant has here: 20 
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“overbroad” and “not reasonably calculated to lead to the discovery of admissible 1 

evidence.” 167 Wn 2d at 577.  The Supreme Court affirmed the trial court’s entry 2 

of judgement against Hyundai based on findings that the discovery violations were 3 

“willful” and that they had substantially prejudiced plaintiff’s ability to prepare for 4 

trial. Id at 593-94.  Clearly, the trial judge in this case allowed a discovery violation. 5 

In fact, Defense supports this position by stating in their owns words (Aug. 18, 6 

2017, Defendant’s Second Set of Motions in Limine, pg.4., Appendix 5), “The 7 

discovery sanction should be proportional to the discovery violation and the 8 

circumstances of the case.  The Sanction should also ensure that the wrongdoer 9 

does not profit from the wrong.”    10 

The trial judge allowed the defendant to conceal the fact that there had been 11 

multiple injuries in the same parking lot and bioswale as I was injured in, resulting 12 

in prejudice against me, and wanton disregard for the Supreme Court’s ruling in 13 

Magana. The trial judge prevented me from being able to obtain crucial information 14 

necessary to prepare my case.   The defendant failed to exercise a standard of 15 

care in direct proportion to the severity of injuries which could occur, and did 16 

occur, as a result of its allowing the known hazardous condition to remain, yet no 17 

testimony was allowed that would have established these facts for the jury to 18 

consider and no doubt influenced their ability to make a proper finding.  The trial 19 

judge overruled the highest court in our State by disallowing me, the Plaintiff, 20 

access to the details of other parties’ “incidents” and injuries and additionally, the 21 
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opportunity to inform the jury just how serious many of these injuries were.  And, 1 

this is only the ones that were recorded, or we came to know about.   2 

Justice Verellen further stated that I did not seek recusal of the trial judge.  Prior to 3 

trial, I did express my concern about what looked to me to be a potential conflict of 4 

interest with the trial judge to my attorney and I did in fact want her to be recused.  5 

This was before the trial and of course, prior to any rulings.  I was concerned 6 

because she had represented Nordstrom (the defendant Mall’s anchor tenant) as 7 

counsel, having a career defending Nordstrom against liability claims, such as 8 

mine. I think the point can be made that it certainly could “give the appearance” of 9 

bias.  I was not made aware at the time that the one opportunity of recusing a 10 

judge had already been used by my counsel against a judge (Samuel Chung). 11 

(Appendices 16 and 17).  Apparently, Ms. Yackulic had a personal issue with him. 12 

I certainly did not. 13 

      4.   NEW TRIAL 14 

In the recent decision of Meinhart v. Anaya the court considered the issue of when 15 

a new trial ought to be ordered after a jury awarded medical expenses only, and 16 

no general damages.  The headnote reads: 17 

Nature of Action: In an action for personal injury in which the jury returned a 18 

verdict in favor of the plaintiffs for medical expenses but did not award any 19 
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noneconomic damages, the plaintiffs moved for a new trial, arguing that the jury 1 

improperly omitted an award for their pain and suffering. 2 

Superior Court: The Superior Court for Pierce County, No. 15-2-11050-6, Jack F. 3 

Nevin, J., on September 1, 2016, denied the plaintiffs' motion for a new trial and 4 

entered a judgment on the verdict. 5 

Court of Appeals: Holding that the jury's omission of noneconomic damages was 6 

contrary to the evidence, the court reverses the trial court's denial order 7 

and remands the case for further proceedings.” 8 

In Meinhart the plaintiffs argued that the trial court abused its discretion in denying 9 

their motion for a new trial under CR 59(a)(7) because the jury’s omission of 10 

noneconomic damages was not supported by the evidence. The Court of Appeals 11 

agreed and reversed the trial court’s denial of the Meinharts’ motion for a new trial 12 

and remanded for a new trial.  Having reviewed the relevant case law, the court 13 

concluded that Palmer and Fahndrich establish that it is an abuse of discretion for 14 

a trial court in a personal injury case to deny a motion for a new trial when a jury 15 

awards economic damages but fails to award noneconomic damages if (1) the 16 

plaintiff presents substantial evidence that an accident caused injury and pain, and 17 

(2) the defendant presents no contrary evidence or inference. 18 

Applying this reasoning to my case, there is no evidence from which the jury could 19 

have concluded that I suffered no pain and suffering as a result of the August 25, 20 

2012 accident. Therefore, under CR 59(a)(7) there is “no evidence or reasonable 21 

inference from the evidence” to justify the jury's failure to award noneconomic 22 
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damages to me. I submit that the trial court abused its discretion in denying my 1 

motion for a new trial on the issue of damages. 2 

       5.       DAMAGES 3 

I have suffered the entire panoply of damages permitted under Washington law in 4 

personal injury matters. RCW 4.56.250(1) defines economic and noneconomic 5 

damages in actions for personal injury or death. Economic damages are 6 

“objectively verifiable monetary losses, including medical expenses, loss of 7 

earnings, burial costs, loss of use of property, cost of replacement or repair, cost 8 

of obtaining substitute domestic services, loss of employment, and loss of 9 

business or employment opportunities.” RCW 4.56.250(1)(a). 10 

Noneconomic damages are “subjective, nonmonetary losses, including, but not 11 

limited to pain, suffering, inconvenience, mental anguish, disability or 12 

disfigurement incurred by the injured party, emotional distress, loss of society and 13 

companionship, loss of consortium, injury to reputation and humiliation, and 14 

destruction of the parent-child relationship.” RCW 4.56.250(1)(b).   15 

As to special (medical) damages, the Court was provided with plaintiff’s 16 

spreadsheet that the parties stipulated was a recitation of the bills that were 17 

produced by the medical treatment to date in this case.   Medical damages have 18 

continued to accumulate since trial and will continue on into the future. 19 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST4.56.250&originatingDoc=I11a14d0050c211e68a49905015f0787e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_f1c50000821b0
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST4.56.250&originatingDoc=I11a14d0050c211e68a49905015f0787e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_9f800000f2221
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST4.56.250&originatingDoc=I11a14d0050c211e68a49905015f0787e&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_a20b0000590b0
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 As to general damages, I ask this Court to consider, inter alia, my pain and 1 

suffering, past and future, the nature and extent of my injuries, loss of enjoyment 2 

of life, and permanent disability. My injuries resulting from the accident have been 3 

a very painful experience for me. It has forced the discontinuation of a job that I 4 

was satisfied with. It has also affected my ability to drive and navigate access to 5 

my home of many years, which I maintain is significant, particularly for somebody 6 

who regularly drove long distances, and has a significant effect on my lifestyle.  7 

The injuries sustained have also affected my relationship with my daughter and my 8 

ability care for my pets, and to enjoy outdoor activities, like daily walking of my 9 

dogs. The impact of this injury on my life has been devastating.  I have endured 10 

two operations, months of physical therapy, a month-long in-house pain clinic, six 11 

years of unemployment and lost six years (still ongoing) the ability to live the life I 12 

once had. I now have no choice in what activities I partake in; either ones I have 13 

enjoyed in the past or ones I might want to try. These choices have been taken 14 

from me. 15 

In Bitzan v. Parisi the Supreme Court laid out in detail what general damages are 16 

allowable, including future damages, and that an instruction to the jury was 17 

warranted. Green v. Foe is authority that  18 

“the general rule is that in an action for physical injury the recoverable damages 19 

may include compensation for mental anguish and suffering…” 20 

 21 

 and is further attested to by McCormick where at p. 315 he states:  22 
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 1 

 “Mental pain and suffering in connection with a wrong which apart from such pain 2 

and suffering constitutes a cause of action is a proper element of damages where 3 

it is a natural proximate consequence of the wrong.” 4 

 5 

In assessing general damages, I ask the court to consider the following two 6 

Washington state decisions: 7 

Hartnell  v.  Alaska Marine Lines, Inc. 8 

 9 

The Harnell case was a decision of our state’s Superior Court and I submit is very 10 

similar to my case.  The court awarded $250,000 in general damages.   11 

The severity of the injuries suffered by the plaintiff in Hartnell are similar those 12 

suffered by me.  We both suffered severe ankle injuries and were left with 13 

continuing nerve pain. Approximately the same amount was spent on medical 14 

damages.   As in Hartnell, I continue to suffer excruciating, searing, burning 15 

physical pain in my damaged ankle as a result of my accident and subsequent 16 

surgeries.   My primary surgeon, Warren Taranow, M.D., testified that I have 17 

developed neurogenic pain in response to my acute injuries. (RP, Taranow, p. 26, 18 

60 – 66).  Whether the condition is called neurogenic pain, or Complex Regional 19 

Pain Syndrome, or Reflex Sympathetic Dystrophy as in years past, the label is not 20 

important . It is termed the “suicide disease” due to the unrelenting pain and its 21 

progressive nature.   On the date of injury, I was fifty-three (53) years of age. I am 22 

now 61.  The WPI standard mortality table provides a life expectancy of between 23 

https://1.next.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic86e7a4f475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic86e7a4f475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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25 and 26 years from date of my injury.  Continuing pain, disability, and 1 

dysfunction are an inevitable part of my future.  2 

Sean Dillon v. Jane Doe 3 

 “INJURIES: FRACTURED FOOT; KNEE INJURY 4 

Displaced open depression on right calcaneal fracture with open reduction and 5 

internal fixation (ORIF); moderate subluxation right cubitocalcaneal joint; displaced 6 

right cuboid fracture. Patellofemoral left knee injury not requiring surgery. Plff 7 

suffered serious, permanent and disabling injuries, 35% lower extremity PPD. Plff 8 

has undergone two surgeries to his right ankle and foot. 9 

SUMMARY: 10 

Insurance Co.: Allied Pacific 11 

Specials: Med. $89,875; Lost Wages $66,404; Days Work Lost - 6/21/01 to 12 

10/15/03 (Plff will not be physically able to return to his profession as a painter due 13 

to his injuries);   Days in Hosp. – 14  days. 14 

Settlement:  Demand: $990,000;  Offer: $290,000. 15 

Mediator Charles Burdell recommended $550,000. 16 

Result:  Plaintiff Settlement for $400,000.” 17 

I contend that my damage claim is similar to that suffered by the plaintiff in the 18 

Dillon case in that we both required two surgeries and spent a similar amount on 19 

medical expenses. I last saw my surgeon, Dr. Taranow, on January 18, 2018.  Dr. 20 

Taranow has now referred me to Dr. Smith in Bellingham, Washington, a specialist 21 

in Complex Regional Pain Syndrome (Appendix 12).     22 

    23 



PETITION FOR REVIEW 
Case Number 776070 
Page  20 
 

 G.  Conclusion 1 

A review of recent Washington State case law reveals that a proper award for 2 

general damages in a case for plaintiffs suffering similar injuries to mine ranges  3 

from $400,000 and up.  The jury was prevented from properly assessing general 4 

damages because of the trial judge’s exhibiting passion and prejudice in her 5 

various rulings leading up to and throughout the trial.  The trial judge’s decision on 6 

the motion for additur was not fair and equitable nor was it based on the evidence 7 

presented at trial. As was stated in the Palmer case and applied in Meinhart, a 8 

plaintiff who substantiates her pain and suffering with evidence is entitled to 9 

general damages; and further, it is an abuse of discretion for a trial court in a 10 

personal injury case to deny a motion for a new trial when a jury awards economic 11 

damages but fails to award noneconomic damages. 12 

I ask this Court to send the matter of damages back to the trial court for either a 13 

new trial on the sole issue of damages, or a re-hearing of the matter on additur, 14 

with oral argument. Alternatively, I ask this Court to substitute its own damage 15 

award for that of the trial court. 16 

           Dated: February 19, 2018 17 

     Respectfully submitted, 18 

     Kellie Slater 19 

     Kellie Slater, Petitioner20 
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Appointment Details 

    

Visit Summary 

Notes 

Kellie R 
Slater 

1/18/2018 
9:10 AM   
Office Visit 

 

Department:ORTHOPEDIC 
SURGERY - BELLINGHAM, 
WA   
ST JOSEPH MED CTR  

Dr. Warren Taranow 

Dept Phone:360-733-2092 

 

 

 

Description:59 year old female 

Provider:Warren S Taranow, DO 

 

   

   

https://my.peacehealth.org/MyPeaceHealth/inside.asp?mode=visitsummary&dat=1
https://my.peacehealth.org/MyPeaceHealth/inside.asp?mode=visitsummary&submode=notes&dat=1
https://my.peacehealth.org/MyPeaceHealth/inside.asp?mode=visitsummary&dat=1&printmode=true
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